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Chapter 5

Maddocks Lawyers

Australia

1 Environmental Policy and its Enforcement

1.1 What is the basis of environmental policy in Australia and
which agencies/bodies administer and enforce
environmental law?

Environmental law is based both on common law principles (in

particular negligence and nuisance) and legislation.  Increasingly,

legislation is influenced by or implements international treaties.

Governments have adopted ESD principles and implemented them

to various degrees.

There are three tiers of government – Commonwealth, State or

Territory (State) and Local.  The Commonwealth also asserts policy

positions through controls on grants and revenues.

The Constitution gives the Commonwealth Government limited

jurisdiction in environmental issues, typically: external affairs

(international treaties); Commonwealth land; some aspects of

heritage; aspects of water; and matters that affect aboriginal

peoples.  The Commonwealth has the power to legislate in respect

of trading and financial corporations and could use this power to

increase the scope of its environmental regulation.  To date, it has

generally not done so.

The Commonwealth Government can implement policies in

cooperation with the States and Territories.  For example, the

Commonwealth currently administers a product stewardship

scheme for the electronics industry. 

State Legislation is the predominant form of environmental

legislation.  There are eight State or Territory Governments.  In each

State, there is legislation relating to all relevant environmental

aspects (pollution, waste, contaminated land, threatened species,

heritage, planning, etc.) and to all economic sectors (mining,

agriculture, infrastructure, manufacturing, etc.).

Local Councils are established under State legislation and are

responsible for administering local government areas.  Typically, the

members of the Council are elected by people who live in the local

government area.  Generally, local government powers relate to local

land use planning, development controls, local roads and traffic

control, building regulations, community waste management, minor

pollution incidents or nuisances and public health.

1.2 What approach do such agencies/bodies take to the
enforcement of environmental law?

There are a range of enforcement options available to regulators.

These include:

Prosecution – breach of the legislation is an offence.

Prosecutions can be both civil and criminal.

The issue of infringement notices or ‘on the spot’ fines for

minor incidents.

Approval conditions.

Proceedings seeking injunctions to require compliance.

Orders (e.g. clean-up or abatement orders).

Consultation and education initiatives.

Suspension or cancellation of approvals.

The approach taken varies between and within jurisdictions.

Many environmental laws have ‘open standing’ provisions, which

allow any person to bring enforcement proceedings to ensure

compliance with those laws.

1.3 To what extent are public authorities required to provide
environment-related information to interested persons
(including members of the public)?

There are very extensive public disclosure requirements.  There is a

wealth of information available to the public either on the Internet

or on request.  Typically:

Approval processes for new development will include some

form of public notification.  Major developments may need

to exhibit detailed environmental assessments.

Material pollution incidents are required to be reported and

the reports can be publicly available.

There are registers kept of environmental approvals.

There are registers or publically available records relating to

contaminated land.

Approvals may impose obligations on the approval holder to

make certain information available to the public or the local

community.

The Commonwealth Government also has publicly available

records of greenhouse gas emissions through the National

Greenhouse Gas and Energy Reporting Scheme and of other

emissions through the National Pollution Inventory.

In all jurisdictions, there is also legislation that entitles any person

to seek access to information under the control of the Government,

typically with a presumption in favour of granting access to

information.
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2 Environmental Permits

2.1 When is an environmental permit required, and may
environmental permits be transferred from one person to
another?

There are many approval requirements in each jurisdiction.  There

may also be a need to obtain both State and Commonwealth

approvals.  The following are typical:

In most jurisdictions, environmental licences are required for

specified industrial activities such as chemical industries, large-

scale crushing or grinding works, certain mining, extractive

industry and related activities, heavy industrial or manufacturing

uses, intensive agriculture, and waste facilities.

It is very common for multiple approvals to be required.

Typically, the benefit of a planning approval can be relied on by any

person carrying out the approved development on the land to which

the approval requires – they do not need to be transferred.

Most other environmental approvals are personal to the holder.  These

can usually be transferred with the consent of the relevant agency.

However, the agency is not required to consent.  In some jurisdictions

the agency could refuse consent because, for example, the transferee

or its directors are not a fit and proper person to hold the licence.

2.2 What rights are there to appeal against the decision of an
environmental regulator not to grant an environmental
permit or in respect of the conditions contained in an
environmental permit?

Typically, an applicant for an approval has a right of appeal to a

court or administrative tribunal.  Typically, appeals may be:

merits appeals; or

administrative law (i.e. judicial review) appeals.

The nature of appeal rights vary for different approvals and

jurisdictions.

2.3 Is it necessary to conduct environmental audits or
environmental impact assessments for particularly
polluting industries or other installations/projects?

Typically, these requirements arise in the following ways:

when seeking approval for a new development;

as a condition of an approval;

by regulatory order during the operation of the development;

as an order of a court consequent upon prosecution;

by a voluntary scheme; or

by industry or activity-specific legislation.

New developments
For all new developments, other than the most minor, an

environmental assessment is carried out to obtain planning approval.

The level of detail required will vary with the jurisdiction, the nature

of the activities and the risks presented by the activities.

For major industrial facilities, major infrastructure, large-scale

chemical storage, large generation facilities and mines, a very

detailed environmental assessment will normally be required.

Typically, applications and assessments are publicly available.

Approval conditions
The conditions of an approval may require management plans,

assessments, environmental audits and reporting.  Many

environmental licences and permits will require periodic review and

reporting of compliance.

Orders
Typically, regulatory authorities can order that an operator of a

facility conduct audits or review.  A court can also do this if a person

is prosecuted and found guilty of a pollution offence.

2.4 What enforcement powers do environmental regulators
have in connection with the violation of permits?

There are very broad enforcement powers across each jurisdiction.

Environmental regulators can:

investigate;

demand information;

serve infringement notices;

prosecute;

suspend approvals;

cancel approvals;

impose new approval conditions;

serve investigation, clean-up or abatement orders;

serve orders requiring works;

obtain court orders requiring compliance, response, auditing;

and 

claim against bonds or other security provided.

3 Waste

3.1 How is waste defined and do certain categories of waste
involve additional duties or controls?

Typically, waste is very broadly defined to include any discarded,

rejected, unwanted, surplus or abandoned substance, whether or not
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New development
Planning approval e.g. 

‘development consent’

Mining
Exploration or Mining Lease or 

similar

Pollution or specified polluting

activities

Environment Protection licences,

Water Pollution Licences

Waste

Authorisations for transport and 

disposal and sometimes for 

generation

Hazardous substances
Licences to store or use above certain

quantities or in certain situations

Threatened species Licences to damage or disturb or take

Water use
Licences for extraction and use and

to establish works to extract water

Radiation Licences for certain devices

Ozone

Licences for keeping use maintenance

and disposing of prescribed ozone-

depleting substances

Aboriginal objects or areas Licences to disturb or enter

Specific locations
Specific licences for entry, use or to

disturb
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it is intended to be (or can be) reprocessed, re-used or recycled.

Waste classification processes or categories are also defined on the

basis of either some or all of:

the source of the waste;

the risks presented by waste;

the physical characteristics of the waste; and

the content of the waste.

Certain types of waste do have significant additional controls.  The

controls may include restraints on generation, storage, transport,

handling and disposal.

3.2 To what extent is a producer of waste allowed to store
and/or dispose of it on the site where it was produced?

These controls vary with location, industry type and the risks

presented.  Controls are imposed by:

approvals – in particular, planning approvals;

specific legislative requirements; and

community concerns and pressures.

In all jurisdictions, it is an offence to dispose of waste in a manner

that harms or is likely to harm the environment.  Often, the owner of

the waste, as well as the person disposing of it, will be held liable.

Typically, waste produced on-site can be stored on-site temporarily,

pending its treatment or off-site disposal or its reuse.  The volumes

and types of waste allowed to be stored will depend on the location,

the waste and the risks.  There will be both environmental controls

and safety controls that apply.  There will be very few opportunities

for on-site disposal of waste on the site where it is produced unless

the waste is demonstrated to be inert and suitable to be used, for

example, as fill.

3.3 Do producers of waste retain any residual liability in
respect of the waste where they have transferred it to
another person for disposal/treatment off-site (e.g. if the
transferee/ultimate disposer goes bankrupt/disappears)?

Generally, there are no superfund acts which link waste back to the

generator once it has been lawfully disposed of.  Typically, each of

the producers (often called generators), consignors, transporters or

receivers of the waste can have some liability for the waste if an

incident occurs before waste is lawfully disposed of.  However,

once waste is lawfully disposed at a waste facility, the liability of

the generator and transporter cease.

In NSW, for example, s115 and s116 of the Protection of the

Environment Operations Act 1997 create offences relating to the

unlawful disposal or escape of waste.  Both the person causing the

incident and the person who is the owner of the waste commit an

offence.  The producer of waste will be the owner of the waste

unless they have transferred ownership to another person.  This is

possible with properly documented transfer documents.

Where the incident occurs in the transport of waste, then the

producer of the waste may retain liability under transport safety

legislation as a consignor of the waste.

The common law principles of negligence may also apply to create

liability for the producer of the waste.

3.4 To what extent do waste producers have obligations
regarding the take-back and recovery of their waste?

There are some voluntary waste take-back schemes.

For packaging waste, there are some industry waste reduction plans

that require waste reduction initiatives.  These can be imposed if the

industry participants do not sign up to and comply with the national

packaging covenant, which is a voluntary scheme for the reduction

of packaging waste.

The Commonwealth and States have agreed to a National Waste

Policy.  Under this policy, there is a national television and

computer recycling scheme which is currently being implemented,

under which consumers can return items to designated free drop-off

points.  Under the scheme, liable parties (importers and local

manufacturers) must be members of an approved co-regulatory

arrangement, under which commitments are made to certain

collection and recycling targets.

Other initiatives proposed include co-regulatory schemes for

mercury – containing lamps, tyres and plastics.

4 Liabilities

4.1 What types of liabilities can arise where there is a breach
of environmental laws and/or permits, and what defences
are typically available?

There are both civil and criminal penalties for breach of

environmental laws.  Penalties include remediation orders, fines

and, for the most serious cases, imprisonment.

Maximum penalties can be severe, with the maximum penalties in

most jurisdictions for the worst offences exceeding $1 million.

Further, penalties can be imposed for each day an offence

continues.  Typically, the courts do not impose the maximum

penalty, but set out in their judgments principles that will be

followed to determine an appropriate penalty in the circumstances.

Where a natural person commits an offence, gaol terms can also be

imposed.  For example, the maximum gaol term is seven years.

Gaol terms have been imposed, but not the maximum to date.

The offence provisions fall into one of four types:

absolute liability – there is no defence if the defendant is

found to have breached the requirement;

strict liability – a defence is available if the offence occurred

because of an honest and reasonable mistake of fact;

qualified strict liability – a defence is available if the person

exercised due diligence and exercised reasonable precautions

or in other circumstances set out in the legislation; and

offences requiring proof of intent, negligence, recklessness

or other deliberation.

Other liabilities include:

infringement or penalty notices;

clean-up or response orders;

compensation;

publication of offence;

contribution to environmental funds; and 

common law claims for damages.

4.2 Can an operator be liable for environmental damage
notwithstanding that the polluting activity is operated
within permit limits?

The purpose of some licences is to specifically permit certain

types of pollution.  For example, an environment protection

licence in NSW may specifically permit the pollution of water by

specified substances at specified points up to specified limits.
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However, there remain risks:

the pollution might breach other legislation or another

approval – for example, a planning approval;

the circumstances giving rise to the pollution might

constitute a breach.  For example, if there is a failure to

operate in a proper manner; or

the circumstances of the incident may fall outside the

specified controls in the licence.

It should not be assumed that the fact that a licence is held will be

a defence for a claim for damages under the common law principles

of negligence or nuisance.

4.3 Can directors and officers of corporations attract personal
liabilities for environmental wrongdoing, and to what
extent may they get insurance or rely on other indemnity
protection in respect of such liabilities?

In all jurisdictions, there are provisions that have the effect that

directors and some other officers or managers are personally liable

for some offences committed by the corporation.

Generally, a defence is available if the director can demonstrate that

they exercised due diligence to prevent the commission of the

offence by the corporation.  In some instances, the due diligence

defence has multiple other elements beyond the mere exercise of

due diligence, including, for example, establishing that the director

was not in a position to control or influence the relevant conduct of

the corporation.

A company can indemnify its directors.  However, the usefulness of

the indemnity may be limited in circumstances where there is also

a finding that the director has not acted in good faith within the

meaning of s199A(2) of the Corporations Act 2001.  Further, the

traditional common law position has been that an indemnity against

a criminal sanction is not enforceable (that proposition may be

doubtful for strict and absolute liability offences).

4.4 What are the different implications from an environmental
liability perspective of a share sale on the one hand and
an asset purchase on the other?

A company remains liable for its acts and omissions regardless of

what happens to its shares or its assets.

When shares are acquired, the liability usually stays with the

acquired company.  The acquired company may still be prosecuted,

sued or incur orders in the future for those pre-acquisition acts.

There are (limited) circumstances in some States where the seller

could remain liable for the performance of the clean-up

obligations, even after the sale.  For example, in circumstances

where a clean-up order has been served on the polluting

company, this is subsequently sold as part of a scheme to avoid

compliance.

A further exception is for offences occurring prior to a sale.  If a

pollution incident occurs and then the polluting company’s shares

are sold, the seller and the people who were directors, officers and

managers of the polluting company remain potentially exposed to

prosecution on the basis of the derivative liability provisions

discussed in question 4.3 above.

When assets are purchased, normally the liability for the past

actions of the seller stays with the seller.  However, in an asset

sale, if the assets acquired include land that is contaminated, then

the people who might be liable for the contamination and ordered

to clean it up include the owner and occupier of the land at the

time that regulatory action is taken.  As a result, an order might

be served on the purchaser of the assets in respect of the

contamination that was caused prior to the acquisition, but which

persisted after the acquisition.

4.5 To what extent may lenders be liable for environmental
wrongdoing and/or remediation costs?

Generally, lenders are not liable for environmental harm.  However,

lenders may be at risk if they are:

concerned in the management of the defaulting company;

directly involved in decisions that cause a pollution incident;

aiding, abetting, counselling or procuring the offence;

a ‘shadow director’ – being (in loose terms) a person whose

instructions the directors follow;

in occupation of land on which or from which a pollution

incident occurs; and

in control of or an owner of plant, equipment or substances

involved in a pollution incident. 

Particular care needs to be taken in NSW and Victoria.

5 Contaminated Land

5.1 What is the approach to liability for contamination
(including historic contamination) of soil or groundwater?

Contaminated land is generally regulated by State legislation.

Most legislation adopts a ‘polluter pays’ principle but this might be

read as a ‘government pays last’ principle.  The range of people who

may be liable for contaminated land varies from State to State, but

includes:

the person responsible for the contamination;

the person who carried out activities on the land of a sort that

are likely to cause the contamination;

the occupier of the land;

the owner of the land;

a person who exacerbates the risk from the contamination;

and

certain public authorities (as a last resort).

There is a National Environment Protection Measure on

contaminated land that seeks to provide a consistent framework for

assessing contaminated land and making management decisions.

Contaminated land issues also need to be considered in the process

of obtaining planning approval for new developments.  This can

result in requirements for environmental assessments to be carried

out before approvals are granted and possibly for remediation to be

carried out either prior to the approval or as a condition of the

approval.

5.2 How is liability allocated where more than one person is
responsible for the contamination?

The rules for apportioning liability are different from State to State.

However, as a general proposition, an order can be served on one

person (usually the person most responsible or the owner or

occupier) and they have a right to recover costs against a person

who may have contributed to the need to remediate. 

Contracts can apportion liability between parties as well.
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5.3 If a programme of environmental remediation is ‘agreed’
with an environmental regulator can the regulator come
back and require additional works or can a third party
challenge the agreement?

Generally, yes.

The powers of the authorities are different in each State but, for

example, an authority may well be able to require additional work

if the land use changes, there is new information, the original

information was incomplete or there is a risk to the health of people.

To the extent that an authority does enter into an ‘agreement’ with

a person, the agreement only binds the parties to it – not to other

authorities.

The rights of third party challenge will depend on the context in

which the ‘agreement’ is made and implemented.  There may be

rights to obtain review of administrative decisions, for example,

on the grounds of irrationality or want of jurisdiction.  In the

context of remediation proposed as part of a new development,

objectors might, in limited circumstances, have rights to appeal

on the merits.

5.4 Does a person have a private right of action to seek
contribution from a previous owner or occupier of
contaminated land when that owner caused, in whole or
in part, contamination; and to what extent is it possible for
a polluter to transfer the risk of contaminated land liability
to a purchaser?

A person who:

is ordered to carry out remediation; or

is the owner or occupier of land who suffers damage from

contamination,

may have rights against the prior owners or occupiers if those

people contributed to the contamination or risks from it.

Generally, a polluter cannot transfer the risk of liability

contractually.  However, there is a limited exception to this in South

Australia in respect of contaminated land (but not at the time of

writing in other jurisdictions).

In respect of contractual liabilities, it is possible to agree to

novate these with the consent of all parties.  It is possible to

obtain releases as between the parties to the contract, for

example, a polluter could obtain a release from the purchaser.

However, the polluter would still be potentially liable under

legislation and to manage that should obtain an indemnity from

the purchaser as well.

Of course as a general rule, the polluter cannot contract out of any

criminal liability for offences that may have caused the

contamination.

5.5 Does the government have authority to obtain from a
polluter, monetary damages for aesthetic harms to public
assets, e.g. rivers?

Generally, relevant government agencies’ rights will be limited to

the costs of responding to and mitigating the impacts of incidents.

6 Powers of Regulators

6.1 What powers do environmental regulators have to require
production of documents, take samples, conduct site
inspections, interview employees, etc.?

Regulators have very broad investigative powers to:

enter premises;

take samples, photographs, videos;

inspect premises, plant and equipment;

seize offending articles or other evidence;

carry out monitoring and assessment;

require production of documents;

interview employees;

require responses to questions; and

require notification of incident.

In some States, voluntary environmental audits cannot be required

to be produced.

7 Reporting / Disclosure Obligations

7.1 If pollution is found on a site, or discovered to be
migrating off-site, must it be disclosed to an
environmental regulator or potentially affected third
parties?

The obligation is different in each State, but the triggers are

typically:

pollution incidents (including soil or groundwater pollution)

that have a prescribed level of materiality or significance;

in circumstances set out in approval conditions; and

when contamination exceeds certain levels as set out in

guidelines or regulations.

Normally, notification must be made to the regulator.

It may be prudent to notify adjoining land owners or occupiers if

there are health risks or a risk of property damage.

7.2 When and under what circumstances does a person have
an affirmative obligation to investigate land for
contamination?

The legislative position is different in each State. Generally, the

affirmative obligation will arise if:

there is evidence of impact on groundwater or surface water

resource;

there is off-site migration;

there is a risk to the safety of people (in particular workers);

there is an order; or

new development is proposed on the land.

7.3 To what extent is it necessary to disclose environmental
problems, e.g. by a seller to a prospective purchaser in
the context of merger and/or takeover transactions?

Transfer of land
The obligations are different in each State, but generally it is

prudent to disclose contamination and asbestos.  In some States

there are obligations to disclose contamination and asbestos.
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Take-overs
There is not an express obligation to notify of environmental

liabilities upon the sale of shares.

Misleading conduct
In all transactions, there is a possibility that statements about the

site conditions or other environmental aspects may be misleading or

deceptive, resulting in potential offences and claims for

compensation or damages.  Silence about a state of affairs may also

constitute a misrepresentation.

8 General

8.1 Is it possible to use an environmental indemnity to limit
exposure for actual or potential environment-related
liabilities, and does making a payment to another person
under an indemnity in respect of a matter (e.g.
remediation) discharge the indemnifier’s potential liability
for that matter?

An indemnity will not operate to remove the primary liability.

What an indemnity does is enable the indemnified party to recover

the amount of the primary liability once it is incurred.

The traditional view is that an indemnity against fines would not be

enforceable.

The payment of an amount under an indemnity would not relieve

the paying party from liability except from liability under the

indemnity itself and then to the extent of the payment only and

subject to the terms of the indemnity.

8.2 Is it possible to shelter environmental liabilities off
balance sheet, and can a company be dissolved in order
to escape environmental liabilities?

The Corporations Act 2001 (Cth) and Australian accounting

standards establish requirements for financial records and reports.

Environmental liabilities that are either actual or contingent

liabilities within the meaning of relevant accounting, auditing and

reporting standards need to be dealt with in accordance with those

standards.

Section 299(1)(f) of the Corporations Act 2001 requires reporting

‘subject to any particular and significant environmental regulation’

to address environmental performance in corporations’ annual

Directors’ Reports.

There are situations in which a company could be dissolved to

avoid environmental liabilities and this has occurred.  However:

liabilities are usually referrable to the date of the relevant

environmental harm.  As a result, directors and managers of

corporations may remain liable for offences committed by

the company prior to its dissolution; 

there are anti-avoidance provisions in some environmental

legislation (notably the CLM Act in NSW) that would have

the result that directors and holding companies may be liable

if companies are wound up as part of a scheme to avoid

compliance;

where a company holds an environment protection licence,

there may be restrictions on surrendering the licence and the

licence may prevent the dissolution of the company; and

there are provisions requiring directors to certify solvency

before voluntary winding up occurs.

8.3 Can a person who holds shares in a company be held
liable for breaches of environmental law and/or pollution
caused by the company, and can a parent company be
sued in its national court for pollution caused by a foreign
subsidiary/affiliate?

Generally, the ‘corporate veil’ operates to shield shareholders from

liability, so a shareholder in that capacity is not liable for the

environmental liabilities of the company.

A parent company generally is not liable for the environmental

liabilities of its subsidiary unless:

the parent company has such a level of control over the

management of the subsidiary that the subsidiary company is

properly an agent of the parent company; 

where the corporate structure perpetrates a fraud;

if there is insolvent trading; or

if the parent company is in fact a shadow director.

8.4 Are there any laws to protect “whistle-blowers” who report
environmental violations/matters?

There are limited protections in some jurisdictions mostly relating

to public sector workers.

8.5 Are group or “class” actions available for pursuing
environmental claims, and are penal or exemplary
damages available?

There are provisions for ‘class actions’ or ‘representative actions’.

These are generally in the Federal Court of Australia or the

Supreme Court of Victoria.  In other jurisdictions, these forms of

proceedings are less well established.  The Federal Court has

limited jurisdiction in environmental matters.

There are ‘open standing’ provisions in many environmental

statutes which permit any person to bring an action to restrain

breaches of the relevant legislation.  These provisions often

facilitate ‘public interest litigation’, where not-for-profit

environmental organisations or action groups can bring matters

before the courts.

Exemplary or punitive damages can be awarded by the courts for

nuisance or negligence.  These are extremely unusual.  They are

generally not available in claims for personal injury.  The practice

is not the same as in the USA.

8.6 Do individuals or public interest groups benefit from any
exemption from liability to pay costs when pursuing
environmental litigation?

There are very limited circumstances in which individuals and

public interest groups benefit from any exemption from liability to

pay costs when pursuing environmental litigation.

The general rule is that costs follow the event and the

unsuccessful party will be ordered to pay the reasonable costs of

the successful party.  The mere categorisation of litigation as

having being brought in the public interest is, on its own, not

sufficient to justify departure from the usual order that costs

should follow the event.

To succeed in justifying a departure from the usual costs order, a

party needs to establish that special circumstances apply.  Examples

of special circumstances include:
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Where the matter litigated raised questions concerning

individuals who are unable to take action on their own behalf

to determine their rights.

The pursuit of the litigation was motivated by the desire to

ensure obedience to environmental law and preserve the

habitat of endangered species.

A significant number of members of the public share the

concern such that it can truly be said that there is public

interest in the outcome of litigation.

The basis of the challenge is arguable and has raised and

resolved significant issues in relation to the interpretation

and future administration of statutory provisions relating to

environmental law.

Establishing one of these special circumstances will generally not

be enough.  The courts are not usually willing to deprive a

successful party of the benefit of a costs order.

An example of where a costs order has been made include where

the Government has amended legislation or otherwise used

legislative powers to defeat the litigation once litigation has

commenced.

9 Emissions Trading and Climate Change

9.1 What emissions trading schemes are in operation in
Australia and how is the emissions trading market
developing there?

The Clean Energy Act 2011, which gives effect to the previous

Federal Government’s ‘Clean Energy Future Plan’, was passed into

law in November 2011.  A carbon price has applied since 1 July

2012 and is still in place.

The current carbon price is payable by Australia’s 500 most

carbon-intensive businesses in the stationary energy, waste, rail,

domestic aviation, shipping, industrial processes and fugitive

emissions sectors for every tonne of carbon pollution they

produce. 

On 7 September 2013, a new Federal Government was elected

and has undertaken to repeal the carbon pricing scheme of the

former Government and put in place a ‘Direct Action Plan’.

However, the new legislation repealing the carbon pricing

scheme and giving effect to the Direct Action Plan has not yet

been enacted.

The centrepiece of the proposed ‘Direct Action Plan’ is to

establish the ‘Emissions Reduction Fund’ (ERF), which is to

support emissions reduction activities, or ‘abatement’.  The ERF

will purchase carbon abatement from businesses that reduce their

emissions intensity below their ‘business-as-usual’ or baseline

levels.

It is proposed through the ERF, that the Government will call for

tenders for emissions abatement beyond baseline levels.  Funds will

be allocated through a reverse auction, starting with the lowest

priced abatement.  The ERF will only purchase emissions

abatement when the emissions savings have been independently

verified.  While long-term contracts for abatement will be available

to assist organisations to secure finance to undertake projects,

payment from the ERF will only occur once it has been proved that

genuine abatement has occurred. 

Under the proposed scheme there will be an expansion of the

Carbon Farming Initiative, which permits land managers to earn

carbon credits by storing carbon or reducing greenhouse gas

emissions on the land.

9.2 Aside from the emissions trading schemes mentioned in
question 9.1 above, is there any other requirement to
monitor and report greenhouse gas emissions?

In 2007, Australia introduced the National Greenhouse and Energy

Reporting Scheme.  Corporations that meet a National Greenhouse

and Energy Reporting threshold must register and then report

greenhouse gas emissions every year.  The information collected

through this scheme provides the basis for assessing liability under

the carbon pricing mechanism.

In addition to the Commonwealth scheme, each State has its own

legislation in relation to the monitoring and reporting of greenhouse

gas emissions.  For example, in New South Wales the Electricity

Supply Act 1995 and the Electricity Supply (General) Regulation

2001 establish a greenhouse gas reduction scheme.  The

Greenhouse Gas Reduction Scheme establishes State-wide

greenhouse gas reduction targets, and requires individual electricity

retailers and certain other parties who buy and sell electricity, to

meet certain benchmarks.  Organisations that fall within the

Greenhouse Gas Reduction Scheme are required to monitor and

report greenhouse gas emissions.

Occasionally, licences to pollute will include conditions that require

monitoring.  Industry groups also voluntarily monitor greenhouse

gas emissions. 

9.3 What is the overall policy approach to climate change
regulation in Australia?

The change of Federal Government in 2013 has marked a shift in

the overall policy approach to climate change regulation; however

the primary objective of Direct Action continues to be to reduce

carbon emissions.  The Federal Government has committed to

reduce carbon pollution by 5% of 2000 levels by 2020.

The main mechanism for achieving this goal is through the

purchase of carbon abatement from businesses that reduce their

emissions below their baseline levels.  The central goal of the

Direction Action Plan is to provide incentives to companies who

reduce their emissions.  On this basis, there are no penalties for

continuing to operate at baseline levels.  Where companies emit

above baseline levels, financial penalties may be incurred.

Certain key activities will have support from the proposed

Emissions Reduction Fund, including energy efficiency, land sector

abatement, cleaning up waste coal mine gas, cleaning up power

stations and landfill gas.

10 Asbestos

10.1 Is Australia likely to follow the experience of the US in
terms of asbestos litigation? 

Asbestos has been a significant issue in Australia for a number of

decades.  There has been a large volume of asbestos-related

litigation.  A number of specialist tribunals or specialist court

lists have been established to manage these cases, for example, in

NSW the Dust Diseases Tribunal.  These typically have

procedures that are designed to deal with the particular

difficulties of these claims.  Asbestos continues to attract

significant media and policy attention.
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10.2 What are the duties of owners/occupiers of premises in
relation to asbestos on site? 

In each State, there are laws that seek to protect people from the

hazards of asbestos.  These typically require identification of

asbestos materials, labelling, risk assessment, control measures

(e.g. asbestos management plans) and in some circumstances,

health monitoring.

People who work with asbestos products need training, and, in

some instances, also an accreditation certification.

In some jurisdictions, for example, Queensland, an asbestos audit

must be provided to the purchaser in respect of the sale of certain

property.

11 Environmental Insurance Liabilities

11.1 What types of environmental insurance are available in
the market, and how big a role does environmental risks
insurance play in Australia?

Environmental insurance plays a limited role in Australia.  Various

insurance policies are available in Australia.  However, the market

in Australia is not well-developed.

11.2 What is the environmental insurance claims experience in
Australia?

As far as we are aware, claims have been limited.

12 Updates

12.1 Please provide, in no more than 300 words, a summary of
any new cases, trends and developments in Environment
Law in Australia.

The implementation of the Clean Energy Futures Legislation

discussed in questions 9.1 and 9.3 and its likely repeal and

replacement with the Direct Action Plan in the year to come is

Australia’s largest policy development in some years. 

Other trends in Australia include:

The delegation of some Commonwealth environmental

assessments and approvals to State governments where a

State has assessment and approval processes which meet the

requirements of Commonwealth legislation.

Australia has rich deposits of coal seam gas, which in recent

years has become an important source of energy.  Expansion

of coal seam gas, particularly in Queensland and New South

Wales, and issues surrounding the process for obtaining

licences/permits, land access arrangements, health and

safety, and impacts on water tables and the environment, are

highly contentious at the present time.  Queensland, New

South Wales, South Australia and Victoria have committed to

seek advice from an independent expert scientific committee

before approving certain coal seam gas and large coal mining

development.

Australia is often said to be the driest continent and there is

a constant need to balance the requirements of the large

agricultural sector and existing ecological water systems and

environmental considerations.

Development of a national approach to Australia’s

infrastructure needs, including:

developing a national broadband network;

the creation of a national energy market;

developing more effective ports and associated land

transport systems (road and rail) to more efficiently

cope with imports and exports (particularly in light of

the mining resources boom that Australia is

experiencing); 

a national rail freight network; and

increasing public transport in cities and addressing

traffic congestion. 
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